ResearchGate

See discussions, stats, and author profiles for this publication at: https://www.researchgate.net/publication/282651670

A legal perspective of carbon rights and benefit sharing under REDD+: A
conceptual framework and examples from Cambodia and Kenya

Article - January 2015

CITATIONS

3
10 authors, including:

Arjuna Dibley
Baker & McKenzie, Australia

2 PUBLICATIONS 5 CITATIONS

SEE PROFILE

Rowena Maguire
Queensland University of Technology
34 PUBLICATIONS 116 CITATIONS

SEE PROFILE

Some of the authors of this publication are also working on these related projects:

et Keo Seima Wildlife Sanctuary REDD+ Project View project

rject  REDD+ Law Project View project

All content following this page was uploaded by Donal Yeang on 05 December 2017.

The user has requested enhancement of the downloaded file.

READS
220

Donal Yeang
UNDP Cambodia

20 PUBLICATIONS 61 CITATIONS

SEE PROFILE

Caroline Kago
Kenyatta University

3 PUBLICATIONS 8 CITATIONS

SEE PROFILE


https://www.researchgate.net/publication/282651670_A_legal_perspective_of_carbon_rights_and_benefit_sharing_under_REDD_A_conceptual_framework_and_examples_from_Cambodia_and_Kenya?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_2&_esc=publicationCoverPdf
https://www.researchgate.net/publication/282651670_A_legal_perspective_of_carbon_rights_and_benefit_sharing_under_REDD_A_conceptual_framework_and_examples_from_Cambodia_and_Kenya?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_3&_esc=publicationCoverPdf
https://www.researchgate.net/project/Keo-Seima-Wildlife-Sanctuary-REDD-Project?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_9&_esc=publicationCoverPdf
https://www.researchgate.net/project/REDD-Law-Project?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_9&_esc=publicationCoverPdf
https://www.researchgate.net/?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_1&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Arjuna-Dibley-2?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Arjuna-Dibley-2?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Arjuna-Dibley-2?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Donal-Yeang?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Donal-Yeang?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Donal-Yeang?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Rowena-Maguire?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Rowena-Maguire?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/institution/Queensland_University_of_Technology?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_6&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Rowena-Maguire?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Caroline-Kago?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Caroline-Kago?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/institution/Kenyatta-University?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_6&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Caroline-Kago?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Donal-Yeang?enrichId=rgreq-f37cb3298fca9d5a7b7d7b44a98f47db-XXX&enrichSource=Y292ZXJQYWdlOzI4MjY1MTY3MDtBUzo1NjgxMzUzODExOTY4MDBAMTUxMjQ2NTQzODQyOQ%3D%3D&el=1_x_10&_esc=publicationCoverPdf

CCLR 2/2015 A Legal Perspective of Carbon Rights and Benefit Sharing under REDD+ | 143

A Legal Perspective of Carbon Rights and
Benefit Sharing under REDD+: A Conceptual
Framework and Examples from Cambodia and
Kenya

Sophie Chapman, Martijn Wilder, Ilona Millar, Arjuna Dibley, Donal Yeang, Joe Heffernan,
Kirtiman Sherchan, Rowena Maguire, Caroline Wanjiku Kago, Nelly Kamunde-Aquino, Leah
Kiguatha, Yvonne Nana Afua Idun, Mona Doshi, Gretchen Engbring and Elizabeth Dooley*

This article discusses two key issues in REDD+ design and implementation at the national
level — carbon rights, and benefit sharing. Both carbon rights and benefit sharing can be un-
derstood as new legal concepts (although they build on existing law), and as legal concepts
they offer a framework for addressing related areas of REDD+ policy. Many countries are
currently considering how to manage carbon rights and benefit sharing issues, including
Cambodia and Kenya. Both of these countries host existing forest carbon projects and are
also in the process of designing national REDD+ programmes. This article uses a conceptu-
al framework for carbon rights and benefit sharing derived from legal analysis to consider
the cases of both Cambodia and Kenya, and also includes a general discussion of the chal-
lenges countries might encounter when considering how to manage carbon rights and ben-

efit sharing in the context of REDD+ implementation.

I. Introduction

A mechanism for Reducing Emissions from Defor-
estation and Forest Degradation and the Role of Con-
servation, Sustainable Management of Forests and
Enhancement of Forest Carbon Stocks in Developing

*  Dr. Sophie Chapman is a Research Associate at the Centre of
Development Studies (Department of Politics and International
Studies) and the Cambridge Centre for Climate Change Mitigation
Research (Department of Land Economy), University of Cam-
bridge; Martijn Wilder AM is a Partner in the Global Climate
Change and Environmental Markets Practice at Baker & McKen-
zie, and Adjunct Professor of Climate Change Law at the Aus-
tralian National University; llona Millar is a Special Counsel in
the Global Climate Change and Environmental Markets Practice
at Baker & McKenzie; Arjuna Dibley is an Associate in the Global
Climate Change and Environmental Markets Practice at Baker &
McKenzie and an Associate at the University of Melbourne Law
School; at the time of writing, Donal Yeang was a National
REDD+ Policy Adviser under the Asia Pacific REDD+ Community
Carbon Pools Programme at Fauna & Flora International (Cambo-
dia); at the time of writing, Kirtiman Sherchan was a REDD+
Coordinator under the Asia Pacific REDD+ Community Carbon
Pools Programme at Fauna & Flora International (Cambodia); Joe
Heffernan is the Executive Director of the Ethical Trading Co. Pty.
Ltd. (Sydney, Australia); Dr. Rowena Maguire is a Senior Lecturer
in the Faculty of Law at the Queensland University of Technology
(Brisbane, Australia); Caroline Wanjiku Kago is a Lecturer in
Private Law at the Kenyatta University School of Law, Nairobi,

Countries (REDD+) was officially established by the
Conference of the Parties (COP) to the United Nations
Framework Convention on Climate Change (UNFC-
CC) in 2010.' Subsequently, the 2013 Warsaw Frame-
work for REDD+? provided guidance regarding many
different elements of national REDD+ policy and dis-

Kenya; Nelly Kamunde-Aquino is a Lecturer in Public Law at the
Kenyatta University School of Law, Nairobi, Kenya; Leah Kiguatha
is a Lecturer in Public Law at the Kenyatta University School of
Law, Nairobi, Kenya; Dr. Yvonne Nana Afua Idun is a Lecturer in
Public Law at the Kenyatta University School of Law, Nairobi,
Kenya; Mona Doshi is a Partner at law firm Anjarwalla & Khanna
(Mombasa, Kenya); at the time of writing, Gretchen Engbring was
a Researcher at the Cambridge Centre for Climate Change Mitiga-
tion Research, University of Cambridge; and, at the time of writ-
ing, Elizabeth Dooley was a Researcher at the Cambridge Centre
for Climate Change Mitigation Research, University of Cam-
bridge. The authors are grateful to Julian Bridgett for his editorial
assistance. This research was generously sponsored by the
Swedish Ministry of the Environment/Swedish International
Development Cooperation Agency (SIDA).

1 Decision 1/CP.16, The Cancun Agreements, Outcome of the
Work of the Ad Hoc Working Group on Long-term Cooperative
Action under the Convention, UN Doc. FCCC/CP/2010/7/Add. 1,
15 March 2011.

2 The Warsaw Framework for REDD+ includes Decision 9/CP.19,
Decision 10/CP.19, Decision 11/CP.19, Decision 12/CP.19,
Decision 13/CP.19, Decision 14/CP.19 and Decision 15/CP.19.
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cussions continued in subsequent UNFCCC meet-
ings. Although carbon rights (that is, the way that in-
terests in carbon derived from REDD+ are allocated
in a legal sense) and benefit sharing (that is, the way
that carbon rights and the other benefits from REDD+
are distributed between stakeholders) are among the
most contentious and legally complex areas of REDD+
policy, the current UNFCCC framework provides no
explicit guidance regarding how to manage these two
issues. General guidance has been given by the World
Bank’s Forest Carbon Partnership Facility (FCPF) and
also by some voluntary standards for REDD+ project
development (such as the Verified Carbon Standard,
or “VCS”, and the Climate, Community and Biodiver-
sity Standards, or “CCB Standards”), however, it is left
to countries to decide how to define carbon rights
and manage benefit sharing within their national pro-
grammes. Where existing REDD+ activities have
been project-based, rather than implemented at a sub-
national or national level,’ benefit sharing arrange-
ments have usually been designed for the unique con-
ditions of the project in question. At present, debates
regarding carbon rights and benefit sharing under
REDD+ are therefore occurring in various contexts
with different reference points.

Two countries currently considering both carbon
rights and benefit sharing for REDD+ are Cambodia
and Kenya. Both countries currently host forest car-
bon projects developed under voluntary market
arrangements, and are simultaneously exploring
how to design and implement a national REDD+ pro-
gramme. In order to offer a contribution to ongoing
discussions at both the project and policy levels, this
article introduces how the concepts of carbon rights
and benefit sharing are approached from a legal per-
spective and then uses this framework to explore the
two issues in the context of both Cambodia and
Kenya. Drawing on the experience of these two coun-
tries, a comparative perspective of the challenges that
countries might encounter when considering how to
manage carbon rights and benefit sharing in the con-
text of REDD+ implementation is then offered before
the concluding remarks.

Il. Carbon Rights and Benefit Sharing as
Legal Concepts

In legal terms, carbon rights and benefit sharing are
two different concepts, although it can be helpful to

think of them as part of the same process for creat-
ing and sharing benefits from REDD+ actions. For
example, to date, REDD+ projects and programmes
have provided a way to “monetise” rights to carbon.
REDD+ project developers have sold “carbon credits”
produced from a project to a buyer in the voluntary
forest carbon market (requiring the rights to carbon
to be transferred to a third party).* In future, if a
country successfully generates verifiable carbon
emission reductions through REDD+ activities, it
might then be eligible for “results-based” payments
through an international or bilateral mechanism
(where the “result” is an increase in carbon seques-
tration or a reduction in carbon emissions achieved
under certain conditions). Irrespective of the man-
ner in which REDD+ revenue or other non-monetary
benefits have been generated (and regardless of the
scale at which REDD+ implementation occurs), is-
sues about how to share that revenue (and/or other
non-monetary benefits) also need to be addressed.
Within this process of generating benefits from car-
bon, both carbon rights and benefit sharing are dif-
ferent but closely related legal concepts. How they
will both be used in future REDD+ schemes remains
to be seen, although it is possible to draw some
lessons from existing developments at both the
project and national levels.

Below, this section introduces both carbon rights
and benefit sharing as legal concepts. The definition,
creation and ownership of carbon rights are dis-

3 REDD+ can be implemented at different “scales.” The options
regarding scale are a jurisdictional approach (where the account-
ing “jurisdiction” in question is either at the national or subna-
tional level), project-level implementation, or a multi-scale
nested approach. Under a jurisdictional approach, a national-
level approach is likely to result at first instance in incentives
flowing to the national government based on performance
against a national reference level, or a subnational approach
will channel incentives to a subnational governmental entity
(e.g., a state, municipality, province, or district) based on perfor-
mance against a subnational reference level (unless this is over-
ruled by a national government). A project-level approach
means that incentives flow directly to project developers based
on performance against a project baseline, and a project will not
necessarily coincide with a governmental jurisdiction (noting
that a government could overrule this). Under a “nested” ap-
proach, incentives can flow directly to subnational entities
and/or project developers in addition to national governments.
Source: Rane Cortez, Rick Saines, Bronson Griscom et al., A
Nested Approach to REDD+: Structuring Effective and Transpar-
ent Incentive Mechanisms for REDD+ Implementation at Multiple
Scales (The Nature Conservancy and Baker & McKenzie, 2010),
at7.

4 How international transfers under REDD+ will work and whether
carbon trading schemes will exist as part of the UNFCCC’s
financing mechanism, or whether they will exist in parallel to it,
remains to be seen.
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cussed, followed by an outline of the legal aspects of
benefit sharing.

1. Conceptualising carbon rights

a. Defining carbon rights

As the REDD+ concept has evolved over time from a
market-based approach to incentivise private sector
finance for climate change mitigation into a wider
mechanism to be implemented at the national (or
even regional) level using a mixture of financing op-
tions (including but not limited to market-based ap-
proaches’), the term “carbon rights” has come to be
used in a number of different ways - including refer-
ring to a tonne of sequestered carbon,” the legal right
to own that sequestered carbon, or, more broadly, a
moral claim to benefit from carbon-based payments.
Given the different interpretations of the term
amongst different stakeholders, it can be useful to
distinguish between the following:
+ The physical outcome of the REDD+ action, name-
ly, the preservation of terrestrial carbon;
+ The carbon benefit resulting from the preserva-
tion of terrestrial carbon, which, in the context of
a carbon transaction, is the legal form given to the
sequestered carbon. This could be called a “carbon
unit,” “carbon credit” or an “emission reduction”
depending on the legal framework or contract’
used to provide the legal form (and each of these

5  Results-based finance can flow from a variety of sources (Deci-
sion 2/CP.17, Outcome of the work of the Ad Hoc Working
Group on Long-term Cooperative Action under the Convention,
UN Doc. FCCC/CP/2011/9/Add. 1, 15 March 2012, para. 65,
“Agrees that results-based finance provided to developing country
Parties that is new, additional and predictable may come from a
wide variety of sources, public and private, bilateral and multilat-
eral, including alternative sources”; reaffirmed by Decision
9/CP.19, Work programme on results-based finance to progress
the full implementation of the activities referred to in Decision
1/CP.16, paragraph 70, UN Doc. FCCC/CP/2013/10/Add. 1, 31
January 2014, para. 1). Both market and non-market based
approaches to financing REDD+ activities are contemplated
(Decision 2/CP.17, Outcome of the work of the Ad Hoc Working
Group on Long-term Cooperative Action under the Convention,
UN Doc. FCCC/CP/2011/9/Add. 1, 15 March 2012, para. 66).

6  “Sequestered” forest carbon is carbon that is removed from the
atmosphere and stored in a carbon sink (such as a growing tree or
in soil).

7 Inthe absence of any specific REDD+ law, private developers of
REDD+ projects have entered into private contracts (Emissions
Reduction Purchase Agreements, or “ERPAs”). This is similar to
the current approach by the FCPF where emission reductions are
defined in the seller’s contract.

legal forms might be referred to as a carbon right).
In the context of REDD+, these units/credits/emis-
sion reductions/rights usually represent the equiv-
alent of one tonne of carbon or carbon dioxide
(CO,) avoided or sequestered®;

* The legal ownership of the carbon stored in
forested land as opposed to the legal ownership
of the carbon benefits (i.e. units/credits/emission
reductions/rights) created from protecting that
carbon, which might not be the same. For exam-
ple, the legal owner of the forested land in which
the carbon is stored might be different from the
entity that develops a project for the purposes of
creating carbon credits” (it is worth noting that
the issue regarding ownership of carbon is one
source of controversy regarding whether REDD+
is an appropriate policy option for some coun-
tries);

+ The non-carbon benefits, which are the non-mon-
etary benefits arising from REDD+ implementa-
tion (such as poverty reduction, food security, the
provision of ecosystem services, or improved for-
est governance). The Cancun decisions from
COP18 alluded to non-carbon benefits by referring
to REDD+ activities in the context of enhancing
“other social and environmental benefits”'’; the
role of non-carbon benefits were also acknowl-
edged by the COP the following year when it recog-
nised “the importance of incentivising non-carbon
benefits for the long-term sustainability of the im-
plementation” of REDD+ activities.'" From a legal

8 A carbon (C) atom is oxidised into carbon dioxide (CO,) when

burnt, or upon changing through other chemical reactions in
industrial or biological processes. This gas is then released into
the atmosphere, contributing to global greenhouse gas emissions.
Sequestered or “trapped” carbon (when brought out of the air and
into vegetation) is similarly calculated as if it were in its oxidised
state. However, since carbon can pass through many chemical
forms in the environment, it is common to express the flows of
carbon in the carbon cycle in units representing the amount of
carbon (C) moving between compartments of the system. A

value for flow of carbon (C) can be converted to CO, by multiply-
ing it to account for the differing molecular weights between C
and CO,, multiplying C by 44/12 to calculate CO,. Source:
Cambridge Centre for Climate Change Mitigation Research.

9  In practice, different stakeholders under this scenario could

negotiate an agreement dealing with access, consent and benefit
sharing arrangements, a contractual arrangement which would
need to comply with existing law (for example, a provision in a
national constitution or statute requiring benefits from natural
resources to be shared in a particular way). Such an arrangement
has been used for a number of REDD+ projects developed in the
voluntary carbon market.

10 Decision 1/CP.16, para. 2(e).
11 Decision 9/CP.19, para. 22.
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perspective, it is nonetheless important to note
that non-carbon benefits have not been formally
defined. The term is sometimes used interchange-
ably with co-benefits, although it could be possi-
ble to draw a distinction between the two: co-ben-
efits occur as a by-product of REDD+ implemen-
tation, requiring no deliberate investment deci-
sion to provide them (for example, habitat conser-
vation), whereas non-carbon benefits will be de-
livered via deliberate investment decisions (for ex-
ample, using revenues generated by REDD+ to
fund social infrastructure projects); and

+ Financial benefits paid for carbon and/or non-car-
bon benefits, whether through a market-based or
non-market-based financing mechanism.

For present purposes, the term “carbon rights” is used
to refer to the legal form given to carbon, and the
ownership of such rights (and whether they can be
transferred to third parties) is treated as a separate
question. This legal perspective represents the way
carbon has come to be treated by formal legal struc-
tures linked to carbon transactions and domestic
schemes, potentially providing lessons for the design
of future REDD+ schemes. For countries wishing to
manage existing projectlevel activities within a
wider national programme (such as both Cambodia
and Kenya), it is important to recognise that this ap-
proach to generating and selling carbon credits has
been used and future legal developments will need
to accommodate this reality if it is the intention of
the countries to preserve the commercial viability of
such projects. Nonetheless, it should be noted that
the extent to which this approach to defining carbon
rights will be included under future REDD+ schemes
(and, if so, whether such rights would be transfer-
able) is currently unclear.

b. Creating carbon rights

Carbon (and non-carbon) benefits are created as a
consequence of a successful REDD+ action. Howev-
er, on their own, such benefits have no legal or prop-
erty status unless the law gives them one. In the case
of carbon transactions, this has led to a variety of dif-
ferent approaches to creating a “legal form” for car-
bon (such as a “carbon unit,” “carbon credit” or “emis-
sion reduction”), each of which might be referred to
as a “carbon right” by those working in carbon mar-
kets."? To date, such rights to carbon have been cre-

ated by transforming the sequestered carbon in liv-
ing biomass (such as trees and other plants) into a
legally defined right by formally recognising the out-
come of a successful forest carbon sequestration ac-
tivity under a legal mechanism such as a statutory
REDD+ scheme or a contract.

Expressed simply, a successful REDD+ action will
avoid the release of carbon dioxide from a tree (by
preventing burning or felling), or provide a new op-
portunity for carbon sequestration by growing trees
and/or restoring habitat. In the context of project-lev-
el actions that have occurred under the voluntary car-
bon market, the legal owner of the forested land stor-
ing the carbon has been given a legal entitlement to
a quantity of “carbon units” (calculated as either the
equivalent volume of carbon dioxide that would have
been released into the atmosphere or the equivalent
amount of new carbon sequestered).'® In order for
these carbon units to have been assigned to a person
or other entity, they have needed to be defined un-
der the law; once specific criteria under the relevant
legislative framework or contract were met, the unit
(which might also be called a carbon credit, emission
reduction or carbon right) has been issued by the
scheme’s regulator, thereby transforming the physi-
cal carbon into formal statutory or contractual rights.
For example:

* In the voluntary market, “Verified Carbon Units”
(VCUs), have been issued under the VCS;

* Units have been issued under domestic schemes,
such as “Australian Carbon Credit Units” (ACCUs)
issued under the Carbon Farming Initiative, an
Australian scheme implemented by the Carbon
Credits (Carbon Farming Initiative) Act zo11 (Cth);
and

+ Units have also been issued under international
schemes, such as forestry-based credits called Tem-
porary Certified Emission Reductions (tCERs) is-
sued under the Clean Development Mechanism
(CDM).

It remains to be seen whether a global REDD+ mech-
anism under the UNFCCC will establish a process for

12 In some cases, these “legal forms” have been given a value
within an emissions trading scheme.

13 To date, such units have normally been measured in one tonne
parcels - therefore, a REDD+ action will generate an amount of
carbon dioxide equivalent (CO,_e) defined in one tonne “carbon
units.”
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creating carbon units in a legal form similar to the
examples above. If a different approach is taken, the
term “carbon rights” could come to be used for a dif-
ferent purpose, such as the broad use of the phrase
to refer to a general entitlement to claim benefits
from REDD+ implementation. Nonetheless, in order
to avoid confusion, it is important to understand the
specific meaning of the term in the context of previ-
ous and ongoing practice.

c. Ownership of carbon rights

As noted above, a distinction can be drawn between
the ownership of the physical carbon stored in forest-
ed land and the ownership of the emission reduction
units created under a REDD+ scheme (where such a
scheme seeks to protect the carbon stored in the
forested land).

Unless a country’s laws state otherwise, it has gen-
erally been presumed that the owner of the land owns
the forest and, therefore, owns the carbon and non-
carbon benefits attached to the forest, following an
assumption that carbon is another type of forest re-
source. However, it might not be clear who owns the
forest and many forest users in developing countries
lack formal rights under the law (to either ownership
or use); in addition, statutory laws, customary laws

14 Different kinds of rights can be found within a land tenure sys-
tem, such as:
eRight to ownership: the owner is entitled to use, control and
dispose of the property.
eRight to use:
—Right to access: for example, an easement confers the right to
use the real property of another for a specific purpose (for exam-
ple, access to another property).
—Usufructuary right: refers to the right of one individual to use
and enjoy the property of another, provided its substance is
neither impaired nor altered (for example, rights to use water
from a stream for household use).
—Right to exploit: for example, a profit a prendre is the right of
persons to share in the land owned by another, enabling a person
to take part of the soil or produce of land that someone else owns
(i.e. a logging concession).
eRight to control, i.e. entitled to make decisions about how land
should be used.
*Right to transfer, i.e. entitled to sell, inherit and/or reallocate
property rights.

15 Patrick Wieland, “Building Carbon Rights Infrastructure with
REDD+ Incentives: A Multi-Scale Analysis in the Peruvian Ama-
zon”, 43 Environmental Law Reporter (2013), at 10274-5.

16 The “Cancun Safeguards” are a set of policies and measures
outlined in the Cancun decisions that are intended to guard
against the negative social or environmental impacts that REDD+
implementation could create. See UNFCCC, The Cancun Agree-
ments: Outcome of the Work of the Ad Hoc Working Group on
Long-Term Cooperative Action Under the Convention, Decision
1/CP.16, FCCC/CP/2010/7/Add.1. Cancun Agreements, paragraph
70/Appendix 1.

and traditional practices could be in conflict. Where
land and forest tenure'* are unclear, and there are
multiple stakeholders involved (noting that the rela-
tive power between stakeholders might not be equal),
decisions regarding how to divide carbon rights be-
tween the different stakeholders are not straightfor-
ward. Options include vesting carbon rights in gov-
ernments, land owners, forest users, or have them ex-
ist as separate property (where a carbon right is “de-
tached” from other land and resource rights to facil-
itate carbon trading)."

A REDD+ scheme would normally outline require-
ments for recognising an emission reduction unit,
and could impose conditions on how the unit is cre-
ated (for example, a condition that the Cancun Safe-
guards'® should be respected in the process of creat-
ing an emission reduction unit). A scheme could al-
so determine whether such emission reductions
could be transferred to a third party (for example, a
private buyer or a multilateral fund), in which case
it might be necessary for technical reasons to create
a separate right to the emission reductions. Such a
separate right would be conditional on ensuring that
the forest carbon would be stored for a given period
of time, and would lose its value should the carbon
be released back into the atmosphere (i.e. “perma-
nence” requirements). The issue of whether to make
the ownership of carbon rights transferable, and un-
der what conditions, is currently being discussed in
the context of both project-based activities and wider
jurisdictional programmes.

Where they are defined in law, carbon rights have
an influence on how benefits from REDD+ are
shared. However, their ownership is not the only ba-
sis for a benefit claim from REDD+ projects and pro-
grammes - indeed, it is possible that centrally man-
aged national programmes could be designed to dis-
tribute carbon-based payments between stakehold-
ers using criteria other than carbon rights. This draws
attention to a wider set of issues regarding benefit
sharing for REDD+, which are discussed further be-
low at a conceptual level.

2. Benefit sharing under REDD+

a. Definition of benefit sharing

In practical terms, benefit sharing is a means to iden-
tify the outcomes from an activity (financial or non-
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financial), and then distribute those outcomes
amongst stakeholders.'” It has been defined as the
distribution of both the monetary and the non-mon-
etary benefits generated through the implementa-
tion of REDD+ projects'® and programmes, and has
also been described as the sum of many different
mechanisms.'? It is important to note that a moral
claim to benefits (how benefits should be shared)
might be very different from a legal claim to bene-
fits, but this is not to say that the moral claim is less
relevant; from a practical perspective, it is important
to acknowledge that an understanding of the formal
legal bases for benefit claims provides the starting
point for any new policy or law reforms with respect
to benefit sharing arrangements.

The legal basis for a benefit claim could be linked
to land/carbon ownership or other eligibility criteria
(such as participation in a REDD+ action). Formal
beneficiaries could include differentlevels of govern-
ment, communities, civil society and/or project de-
velopers, depending on the different kinds of legal
structures in place. Effective benefit sharing arrange-
ments should create incentives for different stake-
holders (including national and subnational govern-
ments, communities and businesses) to initiate and
support action to reduce emissions from deforesta-
tion and forest degradation, and in order to encour-
age participation in REDD+ (and minimise the po-
tential for conflicts resulting from its implementa-
tion) the basis for benefit claims should be clearly
outlined in law.

17 Sophie Chapman, Martijn Wilder and llona Millar, “Defining the
Legal Elements of Benefit Sharing in the Context of REDD+", 4
CCLR (2014) at 270.

18 Thu T. Pham et al., Approaches to Benefit Sharing: A Preliminary
Comparative Analysis of 13 REDD+ Countries (Bogor: CIFOR,
2013) 1, at para. 2.

19 Cecilia Luttrell, Lasse Loft, Maria Fernanda Gebara et al., “Who
Should Benefit from REDD+? Rationales and Realities”, 18:4
Ecology and Society (2013) at 51-52.

20 Appendix 1 of the Cancun Agreement (Decision 1/CP.16/2010),
at (2): “When undertaking the activities referred to in paragraph
70 of this decision, the following safeguards should be promot-
ed and supported: ... (e) That actions are consistent with the
conservation of natural forests and biological diversity, ensuring
that the actions referred to in paragraph 70 of this decision are
not used for the conversion of natural forests, but are instead used
to incentivise the protection and conservation of natural forests
and their ecosystem services, and to enhance other social and
environmental benefits [taking into account the need for sus-
tainable livelihoods of indigenous peoples and local communi-
ties and their interdependence on forests in most countries,
reflected in the UN Declaration on the Rights of Indigenous

b. Requirements and guidance for benefit sharing

Although the UNFCCC emphasises the need for
REDD+ implementation to enhance social and envi-
ronmental benefits,”” it does not prescribe a particu-
lar approach to doing this. In a similar way, the Nagoya
Protocol under the Convention on Biological Diversi-
ty?! addresses benefit sharing, but does not define a
particular benefit sharing mechanism.*” This reflects
ageneral recognition in international agreements and
conventions that countries will implement measures
in a way that is consistent with their unique nation-
al circumstances (which is reiterated for climate
change mitigation and adaptation measures under the
UNFCCC, including for REDD+). Another example of
benefit sharing guidance at the international level is
the FCPF Readiness Fund,”® which requires countries
to have a Benefit Sharing Plan when applying to its
Carbon Fund (which purchases emission reductions).
The FCPF has also commented that a prescriptive ap-
proach to benefit sharing is unlikely to be effective.”*

Within the voluntary carbon market, the holder of
carbon rights (whether they are linked to ownership
or use rights) will most likely be the recipient of car-
bon-based payments, which would then be shared be-
tween participants according to a pre-determined ben-
efit sharing agreement (for example, the model used
by Wildlife Works’ Kasigau Corridor REDD Project in
the Tsavo region of Kenya). However, under a nation-
al or subnational programme (noting that national
and subnational programmes constitute a “jurisdic-

Peoples, as well as international Mother Earth Day]” (emphasis

added).

21 Convention on Biological Diversity (opened for signature 5 June
1992, entered into force 29 December 1993) 1760 UNTS 79; 31
ILM 818 (1992).

22 Instead, it encourages national action by requiring Parties to (i)
take legislative, administrative and policy measures to ensure that
indigenous and local communities gain fair and equitable bene-
fits from the utilisation of genetic resources (Art. 5:2); (ii) create a
national focal point on access and benefit sharing (Art. 13); and
(iii) develop and update voluntary codes of conduct, guidelines
and best practices/standards in relation to access and benefit
sharing (Art. 20). Nagoya Protocol on Access to Genetic Re-
sources and the Fair and Equitable Sharing of Benefits Arising
from their Utilisation to the Convention on Biological Diversity
(adopted 29 October 2010 at the Conference of the Parties to the
Convention on Biological Diversity, Nagoya, Japan).

23 The Readiness Fund is designed to be a capacity-building fund for
assisting developing countries to prepare for REDD+ participation
and implementation.

24 Forest Carbon Partnership Facility (FCPF), Carbon Fund Discus-
sion Paper #9 (2013).
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tional®® approach to REDD+ implementation, in con-
trast to a localised “project-level” approach), the stake-
holders who participate in creating emission reduc-
tions might not have any connection to the forested
land where the emission reductions are calculated.
For a national programme, benefit distribution mech-
anisms might therefore need to base benefit claims
on criteria other than land or resource rights. Nonethe-
less, tenure arrangements related to the land/forest
storing the carbon need to be clear and those holding
the rights to such an area will be an important stake-
holder in the implementation of any REDD+ action.

c. Elements of benefit sharing

In the absence of explicit benefit sharing require-
ments within the UNFCCC or other frameworks,
countries need to decide what approach to benefit
sharing will be most appropriate for their REDD+
programmes (and any project-level activities within
them). Drawing on practical experience in natural re-
source management and early forest carbon projects,
different “elements” of benefit sharing”® can be iden-
tified. These are:

+ Definition of the benefit: What is the benefit that
will be shared? This is usually discussed in terms
of the revenue flowing from carbon (delivered as
either cash or “in kind” investments), irrespective
of how that revenue is created (i.e. via the moneti-
sation of carbon rights in a carbon market, or via
other financing mechanisms to be developed in fu-
ture). Such payments could flow to project-based
activities or jurisdictional activities, and to a range
of different stakeholders. Non-carbon benefits could
also be delivered using REDD+ revenues (e.g. using
the results-based payments generated by carbon
benefits to pay for social infrastructure or improved
forest governance), or could exist as co-benefits of
REDD+ implementation (such as the ecosystem ser-
vices that are protected by avoiding deforestation);

25 This article uses the term “jurisdictional” to refer to accounting
boundaries drawn at either the national or subnational level. This
is different to measuring the emission reductions achieved within
the boundaries of a specific project-area.

26 For a more comprehensive discussion of the different elements of
benefit sharing under REDD+, see generally: Defining the Legal
Elements of Benefit Sharing, supra, note 17, at 269-280.

27 M. C. Hansen, P. V. Potapov, R. Moore et al., “High-Resolution
Global Maps of 21st-Century Forest Cover Change”, 342(6160)
Science (2013) at 850.

28 Cambodia R-PP (Country Revision), 4 March 2011.

+ Allocation of the benefits between stakeholders:
What is the legal basis for a benefit claim, and who
are the beneficiaries?;

+ Distribution of the benefits: How will the pay-
ment be distributed to different beneficiaries (i.e.
what practical vehicle will be used to distribute
benetfits)?; and

* Accountability of the benefit sharing system:
How will public participation in decisions related
to benefit sharing be supported (including with
respect to dispute resolution), and what trans-
parency measures will be put in place to ensure
that benefit sharing is managed in a fair and eq-
uitable manner?

In the next section, the concepts of carbon rights and
benefit sharing outlined above will be used to con-
sider the unique national contexts of Cambodia and
Kenya.

lll. Cambodia
1. REDD+ developments in Cambodia

Over half of Cambodia’s land area is covered by for-
est,?” and the Royal Government of Cambodia is cur-
rently considering how to align national develop-
ment objectives with the sustainable management of
its forest resources. Major drivers of deforestation in-
clude large-scale agricultural conversion and illegal
logging.”® Cambodia already hosts projectlevel
REDD+ activities, including a large project in Oddar
Meanchey Province that has been developed under
both the VCS and CCB standards to generate carbon
credits for the voluntary forest carbon market. In par-
allel, the Forestry Administration is currently lead-
ing the development of a national REDD+ pro-
gramme with support from UN-REDD, the FCPF and
other bilateral donors.

2. Carbon rights in Cambodia

In Cambodia, carbon is not explicitly defined in the
law and there is no domestic scheme for creating car-
bon units. If carbon is defined as part of the land or
forest, or as a type of natural resource, then consti-
tutional provisions may and should help to deter-
mine who owns it.
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The Constitution of Cambodia 1993 (the “Consti-
tution”) defines “state property” to include land, for-
est and natural resources,’’ and states that the “con-
trol, use and management of State properties will be
determined by law.”*° Under the Constitution, both
the Land Law 2001 and the Forestry Law 2002 gov-
ern tenure arrangements and together determine
ownership and use rights for forest areas and re-
sources. The Forestry Law 2002 divides the Perma-
nent Forest Estate’' into Private Forests*” and the Per-
manent Forest Reselrves,33 and the Permanent Forest
Reserves are further sub-divided into different cate-
gories. Current Cambodian law provides that:

«  Private Forests generally belong to the landholder®*;

+ forest in the Permanent Forest Reserves belongs
to the State,* noting that use rights can be allo-
cated); and

+ communities can be granted limited communal
use rights to forests (for example, via Community

29 Constitution of Cambodia, 1993 (Cambodia) Art. 58: “State
property notably comprises land, mineral resources, mountains,
sea, underwater, continental shelf, coastline, airspace, islands,
rivers, canals, streams lakes, forests, natural resources, economic
and cultural centres, bases for national defence and other facilities
determined as State property. The control, use and management
of State properties shall be determined by law” (emphasis added).

30 |Ibid.

31 Forestry Law, 2002 (Cambodia), Glossary: ‘Permanent Forest
Estate’ is defined as “The overall forest complex, natural and
planted, in the Kingdom of Cambodia, including State and Pri-
vate, designated as two main categories: the Permanent Forest
Reserve and Private Forest, to be maintained to ensure a sustain-
able permanent forest cover and use.” In addition, the Forestry
Law, 2002 (Cambodia), Article 11 provides that “the Permanent
Forest Estates shall be managed with the objective to increase to
the maximum extent the social, economic, environmental and
cultural heritage benefits for the Kingdom of Cambodia and its
people according to the principle of sustainable forest manage-
ment [etc.]” (emphasis added).

32 Forestry Law, 2002 (Cambodia), Glossary: ‘Private Forest’ is
defined as “forest plantation or trees, whether planted or naturally
grown on private land under registration and legal title in pur-
suant to authorised legislation and procedures” (emphasis added).

33 Forestry Law, 2002 (Cambodia) Article 12 permits the Permanent
Forest Reserves to be declassified by the Government if it serves
the public interest and is consistent with the National Forest
Sector Policy and the National Forest Management Plan. Further,
the Forestry Law, 2002 (Cambodia) Article 24 states that “all
Forest Products and By-products located and originating from the
Permanent Forest Reserves are state property, unless the rights of
these products have been conveyed to an individual or legal
entity” under this law, and “any individual, legal entity or com-
munity that intends to harvest Forest Products and By-products
for commercial purposes must possess a harvest permit issued by
the Forestry Administration.”

34 Forestry Law, 2002 (Cambodia) Article 10: Private Forest shall be
maintained by the owners, who hold rights to manage, develop,
harvest, use, sell and distribute forest products.

35 The Constitution of Cambodia, 1993 (Cambodia) Article 58
provides that ‘state property’ includes land, forest and natural
resources and that the “control, use and management of State

Forestry arrangements® or indigenous land ti-
tling®’), but they do not own that land - actual own-
ership is retained by the State.

If carbon is determined to be included as part of the
“land, forest and natural resources” for the purposes
of the Constitution, then, based on the assumption
that carbon attaches to the land in the absence of any
legal authority to the contrary, the ownership and use
rights attaching to carbon would follow current for-
est tenure arrangements. For example, forest carbon
in the Permanent Forest Reserves would belong at
first instance to the State, forest carbon in Private
Forests would generally belong to the landholders,
and whether communities hold a use right to carbon
via the operation of an existing regime would need
to be determined.

It is often argued that the very long period of pos-
session and customary use by communities of tracts

properties will be determined by law.” This is affirmed by the Land
Law, 2001 (Cambodia) Article 12. Under Article 14, ‘state proper-
ty’ can be managed as either public land (referred to as state
public property) or private land (referred to as state private prop-
erty).

36 Community Forest, a sub-category of Production Forest, refers to
“state forest subject to an agreement to manage and utilise the
forest in a sustainable manner between the Forestry Administra-
tion and a local community or organised group of people living
within or nearby the forest area that depend upon it for subsis-
tence and customary use” Forestry Law, 2002 (Cambodia), Glos-
sary. Article 41 of the same Law authorises the Minister of Agri-
culture, Forestry and Fisheries to “allocate any part of the Perma-
nent Forest Reserve to a community living inside or near a forest
area in the form of a Community Forest.” Article 43 provides that
Community Forests must be managed according to a Community
Forest Management Plan, and the rules (Anu-kret on Community
Forestry Management) and guidelines on Community Forestry
(Prakas regarding Guidelines on Community Forestry). Under
Forestry Law, 2002 (Cambodia) Article 42, the Forestry Adminis-
tration has the authority to sign a Community Forest Agree-
ment (CFA); CFAs are valid for a maximum of 15 years and can
be renewed by the Forestry Administration if monitoring and
evaluation reports are satisfactory. Under Forestry Law, 2002
(Cambodia) Article 44, a CFA can grant user rights to maintain,
develop, use, sell and distribute [forest] products; however, a
local community cannot use Community Forest for concession
arrangements and cannot sell, barter or transfer its rights to a
third party.

37 land Law, 2001 (Cambodia) Article 23 provides that “an indige-
nous community is a group of people that resides [in Cambodia]
whose members manifest ethnic, social, cultural and economic
unity and who practice a traditional lifestyle, and who cultivate
the lands in their possession according to customary rules of
collective use.” Further, it provides that “the measurement and
demarcation of boundaries of immovable properties of indigenous
communities shall be determined according to the factual situa-
tion as asserted by the communities, in agreement with their
neighbours, and as prescribed by procedures in Title VI of this law
and relevant sub-decrees” (Article 25). Ownership is granted as
collective ownership, which includes the rights and protections
enjoyed by private owners with the exception that communities
do not have the right to dispose of the state public property
(Article 26).
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of land and forest creates a form of title, termed cus-
tomary title. This argument recognises that commu-
nity settlement predates the existence of the Cambo-
dian State, and raises questions regarding the legiti-
macy of the formal law. This is an important debate
in the context of REDD+ implementation because if
formal legal structures do not match customary use,
aresulting conflict could impede the effectiveness of
REDD+ to deliver either carbon or non-carbon bene-
fits.*® A comparison of formal and customary law
will be a lengthy exercise which is not undertaken
here; instead, an analysis of the formal law provides
a starting point for further work.

In order to align with the UNFCCC framework and
respect the Cancun Safeguards, measures to respect
indigenous rights and ensure the “full and effective
participation”? of communities will need to be in-
corporated into Cambodia’s national REDD+ pro-
gramme. New policies with respect to carbon rights
and benefit sharing arrangements for REDD+ could
therefore provide an opportunity to formally clarify
both the entitlements of communities and the mech-
anisms through which such entitlements will be dis-
tributed. Existing carbon rights generated by project-
level activities will need to be acknowledged within
the process of building a national approach to REDD+
implementation.

3. Benefit sharing for REDD+ in Cambodia

Government Decision No. 699 of 2008 provides that,
inter alia, revenue from the sale of carbon should be

38 For a discussion of some of the difficulties that can be encoun-
tered in legal systems that have both formal and informal ele-
ments (in the context of REDD+ implementation), see generally
Sango Mahanty, Wolfram Dressler, Sarah Milne and Colin Filer,
“Unravelling property relations around forest carbon”, 34(2)
Singapore Journal of Tropical Geography (2013), 188-205.

39 Cancun Safeguards, supra, note 16, at (d).

40 Sar. Chor. Nor 699, 2008 [Government Decision No. 699, May
2008)] (Cambodia) was specifically issued to endorse the Oddar
Meanchey Community Forestry REDD+ Project. It designated the
Forestry Administration as the seller of forest carbon for the
project and also defined how revenue from the project's carbon
credit sales could be used to: (1) improve the quality of the
forest, (2) maximise the benefit flows to the local communities
participating in the project, and (3) study potential sites for new
REDD+ projects.

41 UN-REDD identifies several elements that should be incorporated
into an effective Benefit Distribution System (BDS). These are:
Timeliness: performance can be measured and reported some
time after the interventions have been made. It is unrealistic to
expect poor rural stakeholders to “carry” the costs of those inter-

used to maximise benefits for local communities.*°

It should be noted, however, that this Decision only
applies to the sale of carbon from REDD+ projects
and so, in its current form, might not provide a legal
basis for a benefit claim from other forms of REDD+
payments (such as international transfers made to
the national Government). When this Decision was
drafted, the international framework for REDD+ had
notyet evolved into the current rules and REDD+ was
contemplated mostly as a project-level mechanism;
therefore, the current applicability of the Decision in
the context of wider jurisdictional approaches should
be considered.

If a key concern for Cambodia’s REDD+ projects
and programmes is to deliver benefits for communi-
ties, then the current legal status of communities’
rights with respect to carbon could be reviewed. For
example, communities could be regarded as:

* holders of a use right, where such rights have been
granted by the State (for example, under a Com-
munity Forestry Agreement);

+ providers of a service to a REDD+ project or initia-
tive, via a contractual relationship; or

* beneficiaries under a formal scheme or trust. For
example, in the case of a REDD+ project, a benefit
sharing agreement could specify how benefits will
be divided. If funds are received at the national or
subnational level, payments could be based on cer-
tain allocation arrangements, agreed via consulta-
tion, which could be formalised in a governing law.
Such arrangements could be explored in the con-
text of a REDD+ Benefit Distribution System®' as
part of a jurisdictional programme of activities.

ventions, so the BDS needs to offer incentives more regularly than
the measurement intervals.

Adequacy: Interventions will not be made or sustained if the
incentives provided do not match the potential values generated
through alternative uses of the forest land (the “opportunity costs”).
In some cases, the BDS may need to incorporate “bundling” of
benefits from several sources to make them more attractive.
Flexibility: Diverse biophysical, cultural and socio-economic
circumstances means that there is no “one-size-fits-all” BDS that
will satisfy stakeholders in every locality. The design of the BDS
needs to incorporate local decision-making on the form that the
positive incentives should take.

Equity: Stakeholders need assurance that other groups are not
receiving disproportionate benefits. Measures to promote equity are
greatly facilitated by transparency and broad-based participation.
Efficiency: If costs incurred in managing a REDD+ programme are
too high, the total benefits available for providing positive incen-
tives is reduced, and the conditions of adequacy will be compro-
mised.

Segregation: The process by which benefits are allocated to
stakeholders must be independent of REDD+ fund management
and financial transactions, and from technical, financial and man-
agement quality assurance.
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Clarifications regarding the status of community
rights to both carbon (as a resource) and any rev-
enue resulting from monetising that carbon (irre-
spective of the scale of REDD+ implementation or
the financing mechanism used for this purpose)
would help to inform the design of benefit sharing
arrangements.

4. Key considerations for policy-makers

Although Cambodia’s current legal framework
could be used as a starting point for building a def-
inition of carbon and determining its ownership, the
current legal status of emission reductions is un-
clear. In addition, different laws speak to certain as-
pects of benefit sharing (such as Government Deci-
sion No. 699 of 2008) and emission reduction sales
more generally (such as Government Decision No.
62-1552 of 2013, setting the minimum price for emis-
sion reductions from a REDD+ project), but do not
provide comprehensive principles for designing
benefit sharing mechanisms at either the project or
wider jurisdictional levels. In order to provide
greater certainty for stakeholders, the Royal Govern-
ment of Cambodia could consider developing clear
policy positions on the following issues (at a mini-
mum):

*+ how carbon and emission reductions are defined
in law;

+ whether ownership of carbon is linked to existing
land and tree tenure, or should be treated differ-
ently;

+ the ways in which communities can claim pay-
ments from REDD+ schemes - whether as land-
holders, service providers, or scheme or trust ben-
eficiaries; and

* how to ensure that the Cancun Safeguards are re-
spected, particularly with respect to the protection
of indigenous rights and the full and effective par-
ticipation of stakeholders (including communi-
ties).

VI. Kenya
1. REDD+ Developments in Kenya

Although Kenya is classified as a low forest cover
country, it loses a substantial amount of forest cover

every year due to conversion of forested land (for
agriculture, settlements and other uses), unsustain-
able utilisation of forest products (including char-
coal), forest fires, and shifting cultivation.* Kenya
already hosts a number of land-based carbon
projects, including Wildlife Works’ Kasigau Corridor
REDD Project that has sold carbon credits in the vol-
untary market. In addition, various “REDD+ readi-
ness” activities are ongoing through partnerships
with multilateral agencies, bilateral donors and civil
society groups.

Moving forward, Kenya seeks to attract both pub-
lic and private REDD+ investments that will con-
tribute to the wider “green growth” agenda under Vi-
sion 2030 (Kenya's economic development strategy
for 2008-2030).*> Kenya’s REDD+ programme is be-
ing developed within the context of widespread le-
gal reforms following the adoption of a new Consti-
tution in 2010 (the “2010 Constitution”). Many poli-
cy, legislative and institutional changes have already
occurred, including Vision 2030, the Arid and Semi
Arid Lands Policy, and the National Climate Change
Response Strategy (NCCRS) and Climate Change Ac-
tion Plan (NCCAP). Forest governance reforms are al-
S0 ongoing.

2. Carbon Rights in Kenya

Kenya needs to reconcile the approach adopted to
defining carbon rights in existing project-level activ-
ities (developed under the VCS, creating VCUs) with
the still hypothetical prospect of identifying, allocat-
ing and distributing REDD+ benefits between a large
number of stakeholders under a national pro-
gramme. As such, the term “carbon rights” is often
used to refer to a perceived moral entitlement to
claim financial benefits from the exploitation of a
new natural resource (carbon), which is a different
conversation to the “legal forms” for carbon created
according to VCS requirements and anchored in con-
tractual arrangements. This provides a good exam-
ple of the confusion often inherent in discussions
about carbon rights, and the need for common terms
of reference between different stakeholders.

42 Information provided by the Kenya Forest Service (KFS).
43 Government of Kenya, Vision 2030: The Popular Version (2007).
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From a legal perspective, sequestered forest car-
bon appears to be consistent with the 2010 Constitu-
tion’s definition of both property and natural re-
sources,** meaning that existing regimes regarding
land and forests would apply to its management and
use. It also appears that soil carbon could be defined
as part of the land (and so soil tenure runs with land
tenure). Therefore, forest carbon could be owned by
the State, local authorities or private owners under
Kenya’s current land regime (which recognises pub-
lic land, private land and community land cate-
gories.* It should be technically possible to hold use
rights to the carbon (for example, via a leasehold
arrangement) without holding full ownership rights,
relevant for communities who would not expect to
hold full ownership rights under the current land
laws. In addition, the ownership of soil carbon would
be determined by its technical definition as either
part of the land or as a mineral component of the
land.

Whether to vest the ownership of emission reduc-
tion units created under a REDD+ scheme in holders
of land and/or resource rights or choose a different
option (such as the retention of ownership by the
State, or allocation between different participants ac-
cording to a pre-determined benefit sharing formu-

44 The 2010 Constitution defines property to include “any vested or
contingent right to, or interest in or arising from [..] land, or
permanent fixtures on, or improvements to land,” (Article 260,
“property”), defining land to include “the surface of the earth and
the subsurface rock” (ibid, Article 260, “land” — subparagraph a)
and also “natural resources completely contained on or under the
surface” (ibid, Art. 260, “land” — subparagraph d). Section 2 of
the Land Act and Section 2 of the Land Registration Act refer to
this description in their definition of Land and also define “unex-
hausted improvements” to include fixtures on the land as well as
trees, crops and growing produce. The 2010 Constitution defines
natural resources as “physical, non-human factors and compo-
nents, whether renewable or non-renewable” (Article 260, “natur-
al resources”) including forests and biodiversity (ibid, “natural
resources” — subparagraph c).

45 For an overview of Kenya’s land regime under the 2010 Constitu-
tion (including in Table form), please refer to Sophie Chapman et.
al., Creating an Enabling Legal Environment for REDD+ Imple-
mentation in Kenya (Report for the Ministry of Environment,
Water and Natural Resources of Kenya; Cambridge Centre for
Climate Change Mitigation Research, July 2014), available on the
Internet at <http://www.4cmr.group.cam.ac.uk/research/projects/
reddpluslawproject>, at 102.

46 See Article 69(1)(a) of the 2010 Constitution.

47 Forests Act, 2005 (Kenya). Monetary benefits are defined in
Section 20(3).

48  Forests Act, 2005 (Kenya). Non-monetary benefits are defined in
Section 20(4).

49 Under Clause 3(1)(d).
50 Under Part V, Clause 27(1).

la) needs to be clarified as an element of REDD+ pol-
icy.

3. Benefit sharing for REDD+ in Kenya

Equitable benefit sharing and community engage-
ment in natural resource management are empha-
sised as principles of both law and policy in Kenya.
The 2010 Constitution places the obligation to ensure
sustainable exploitation, utilisation, management
and conservation of the environment and natural re-
sources on the State, also obliging the State to ensure
that there is equitable sharing of the accruing bene-
fits.*® Under Article 69(1)(h) and (d), the State is also
mandated to utilise the environment and natural re-
sources for the benefit of the people of Kenya as well
as to encourage public participation in the manage-
ment, protection and conservation of the environ-
ment. In a broad sense, the 2010 Constitution there-
fore contains principles regarding benefit sharing (in
terms of both equitable distribution and public par-
ticipation) that should apply to REDD+.

With respect to non-carbon benefits, it can be not-
ed that the Forests Act defines both monetary bene-
fits"” and non-monetary benefits*® and recognises
that benefits from forest resources could be either in
cash or “in kind.” It is possible that a REDD+ benefit
sharing scheme in Kenya could use this precedent to
help create a model for defining the “non-carbon ben-
efits” from REDD+. It should also be noted that a new
Natural Resources Management Bill (Senate, 2014)
could also influence benefit sharing arrangements
for REDD+ given that it applies to the exploitation of
forest resources*’; it is noteworthy that this new Bill
contemplates benefit sharing agreements at the
county level,* acknowledging the devolution of pow-
er to county governments under the 2010 Constitu-
tion.

Constitutional principles provide a strong basis to
promote “equitable” sharing of REDD+ revenues.
However, the manner in which such broad principles
should be implemented is not clearly specified and
how it will be applied in practice needs to be clari-
fied. In order to provide greater certainty for the dif-
ferent stakeholders likely to be involved in REDD+
implementation across Kenya, it will be necessary to
clearly state the eligibility criteria for claiming ben-
efits from REDD+, and irrespective of which options
are chosen the constitutional requirements pertain-
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ing to land and equitable benefit sharing must be re-

spected. Acknowledging the current constitutional

framework, land regimes and forest regime, it ap-

pears that benefit claims could be based upon one or

a combination of the following:

+ land rights (including use rights); and/or

+ participation in REDD+ actions, either via direct
contribution (such as providing labour or a service
for the REDD+ action), or, by omission (such as
compensation for actions foregone).

4. Key considerations for policy-makers

For claims based on land rights, the ownership of the
carbon is important. If carbon is defined as part of
the land/forest, and assuming that the carbon attach-
es to the land in the absence of any legal authority to
the contrary, the ownership and use rights attaching
to carbon would follow current forest tenure arrange-
ments. This means that carbon would be owned by
the owners of the land/forest in Kenya; as noted
above, given thatland can be publicland, private land
or community land, carbon would therefore be
owned by the State, local authorities or private own-
ers. The extent to which use rights could be assigned
in order to create a formal basis for benefit claims by
land users without formal legal entitlements should
be explored and clarified.

For claims based on participation in REDD+ ac-
tions (rather than on land rights), a variety of ap-
proaches could be adopted to fit the particular cir-
cumstances of the area and population affected. De-
ciding who is entitled to benefit from REDD+in these
cases should be a participatory process (in order to
support compliance with the Cancun Safeguards),
and various “eligibility criteria” could be adopted.
Basing claims on opportunities foregone is likely to
be more controversial and difficult to assess, a factor
that should be taken into consideration when design-
ing REDD+ actions; for example, it might be possi-
ble to provide a substitute for the foregone activity
as an alternative income opportunity (such as pro-
ducing “eco-charcoal” as an alternative to traditional
charcoal production). Options for benefit distribu-
tion vehicles should also be considered. The scale of
REDD+ implementation in Kenya will affect this, and
it appears likely that both project-level mechanisms
and disbursement structures linked to a jurisdiction-
al programme will be necessary.

V. Comparative perspective

Both carbon rights and benefit sharing under REDD+
have prompted the use of legal concepts developed
for carbon markets (i.e. tradeable carbon credits) and
other areas of natural resource management (i.e. ben-
efit sharing mechanisms) to be applied to the case of
forest carbon sequestration. These legal concepts
must then be applied within the unique rules and cir-
cumstances of a country’s legal system, and might al-
so need to be modified depending on the develop-
ment of the international framework and the needs
of national programmes. Both Kenya and Cambodia
host forest carbon projects that have been developed
under voluntary market standards, where the process
began prior to the establishment of the UNFCCC’s
REDD+ mechanism and subsequent guidance. This
means that, at present, both Cambodia and Kenya
need to decide how to manage individual forest car-
bon projects operating in a market context alongside
national programmes designed to address the drivers
of deforestation at the national level. For example,
whether existing projects need to comply with the
same UNFCCC standards as their subnational/na-
tional REDD+ schemes will need to be clarified, and
how they will be incorporated into wider pro-
grammes needs to be determined. Perhaps as a result
of the different schemes and levels of implementa-
tion, different stakeholders might not have the same
understanding of carbon rights and benefit sharing,
and a legal perspective might assist to highlight the
different practical issues that must be addressed in
order to create legitimate governance arrangements
for REDD+ (i.e. arrangements anchored in the law).

The importance of community participation in
REDD+ and the intention to ensure that communi-
ties benefit from REDD+ is a common concern for
both countries. However, the differences between the
current legal structures of both Cambodia and Kenya
demonstrate the importance of dealing with the is-
sues of carbon rights and benefit sharing on a coun-
try-by-country basis, rather than “transplanting” uni-
versal rules into a country’s unique legal system. In
this respect, the general obligations found within the
UNEFCCC framework provide appropriate flexibility
for countries to define their own approaches. In
Kenya, different types of land tenure and devolved
governance structures are likely to influence both
how carbon rights and defined and how benefit shar-
ing mechanisms are constructed. A constitutional re-
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quirement to enact new legislation with respect to
community land is likely to affect the legal basis on
which communities could claim benefits, although
this will apply only to this category of tenure. In Cam-
bodia, a community’s basis for a benefit claim is like-
ly to rely on the benefit sharing arrangement adopt-
ed by the State as opposed to an independent right
based on land or carbon ownership.

This article has used existing, formal legal struc-
tures to analyse carbon rights and benefit sharing -
a necessary process if the goal is to review the cur-
rent legal status of entitlements under REDD+, and
for the purposes of any future REDD+ reform. How-
ever, it is important to note that land regimes in both
Cambodia and Kenya incorporate informal institu-
tions and practices that could create different expec-
tations for communities regarding both land owner-
ship and use. It should be remembered that the suc-
cess of REDD+ initiatives will rely on the participa-
tion of communities, meaning that there is a risk as-
sociated with relying on formal laws that might not
reflect informal practices. The presence of land con-
flicts and informal land management practices (such
as how property relations are managed within and
between communities) should be taken into consid-

51 Both UN-REDD and the FCPF have identified the importance of
FPIC in their guidelines on stakeholder engagement [UN-
REDD/FCPF, Guidelines on Stakeholder Engagement in REDD+
Readiness With a Focus on the Participation of Indigenous Peo-
ples and Other Forest-Dependent Communities (April 20, 2012;
revision of March 25th version)], and UN-REDD has provided
guidance regarding the substance and application of FPIC in the
context of REDD+ [UN-REDD Programme, Guidelines on Free,
Prior and Informed Consent (January 2013)]. UNFCCC decisions
regarding REDD+ do not directly reference FPIC, however, the
Cancun decisions outline a set of safeguarding principles (the
“Cancun Safeguards”) that Parties should respect when imple-
menting REDD+ (see supra, note 16). These include, inter alia,
promoting and supporting respect for the rights of indigenous
peoples and members of local communities (Appendix 1/para-
graph 20), in addition to the “full and effective participation” of
relevant stakeholders, including indigenous peoples and local
communities (Appendix 1/paragraph 2d). The Cancun Safeguards
also ask Parties to take note of the United Nations Declaration of
the Rights of Indigenous Peoples (UNDRIP; UN General Assem-
bly, United Nations Declaration on the Rights of Indigenous
Peoples: resolution/adopted by the General Assembly, 2 October
2007, A/RES/61/295) in Appendix 1/paragraph 2c. As a resolution
of the UN General Assembly, UNDRIP does not impose binding
obligations on its signatories but rather provides guidance with
respect to State relations with indigenous peoples. UNDRIP
references “free, prior and informed consent” in several contexts,
including: Article 10 — regarding relocation; Article 11(2) regard-
ing access to grievance mechanisms regarding cultural, intellectu-
al, religious and spiritual property; Article 19 regarding consulta-
tion with respect to law-making and administration; Article 28(1)
regarding redress with respect to dispossession of lands and
resources; Article 29(2) regarding use of land for disposal of
hazardous materials; and, Article 32(2) regarding the approval of
projects that will affect land and resources.

eration when designing REDD+ programmes and
governance arrangements, together with existing for-
mal law (even if it is under dispute). Requirements
for Free, Prior and Informed Consent (FPIC)’' and
other safeguarding principles found in both the UN-
FCCC framework and other standards (such as the
CCB Standards) could provide entry points for con-
sidering gaps between formal and informal institu-
tions, and should be explored further.

VI. Conclusion

This article has provided a conceptual framework for
discussing carbon rights and benefit sharing for
REDD+ from alegal perspective, and has demonstrat-
ed how it can be applied to the cases of Cambodia
and Kenya. It can be used to explore these debates in
any country considering how to design and manage
its REDD+ initiatives, remembering that carbon
rights and benefit sharing are just two of the issues
that need to be addressed by countries when design-
ing their national legal frameworks. Given their im-
portant role in creating incentives for REDD+ partic-
ipation (by all stakeholders, whether governments,
communities or the private sector), the issues of car-
bon rights and benefit sharing have received a good
deal of attention in both international and national
policy debates, including in both Cambodia and
Kenya. To date, neither country has addressed these
issues comprehensively through legal regimes or well
defined policies, although given the stage of devel-
opment of each country’s REDD+ programmes this
is not surprising.

The law has an important role to play in clarify-
ing the basis of benefit claims and such clarity is like-
ly to encourage stakeholder confidence and partici-
pation. The starting point for any country address-
ing these issues needs to be a review of existing le-
gal structures in order to indicate the policy space for
defining new rights (if this option is taken) or for dis-
tributing finance between different stakeholders.
Once policy choices have been made with respect to
implementation strategies, the most appropriate le-
gal options to implement these strategies can then
be assessed; in the cases of carbon rights and bene-
fit sharing, it is likely that new rules will build upon
existing regimes for land and forest management but
will also need to address new concerns and elements
in order to create a comprehensive approach.


https://www.researchgate.net/publication/282651670

